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To: Assistani Chiet. Audio Di\ ision 

OBJECTION OF WJAC;, INC. 

U'1AC. Inc.. licensee cil'St;rtioii Kt,XI.  (FM). Norfolk, Nebraska ("KEXL"). 

icrcb) objects i o  the reelassilication olSration KEXL from Class C to Class C0 as 

proposed i n  (lie :To/;cL' of /'wpo.wd K / / l e  ,Wokir?g. DA 03-370. released in this proceeding 

o n  Fcbruary 7, 2003 (the ".\b/icr "), The proposed downgrade. which is a prcrcquisite to 

ihe allotment of Channel 293A to Woodbine. 1 o ~ a .  may not proceed as proposed in the 

.L'o/ice bccausc K E X l ,  did not rcccivc notice o l ' t l i e  Coinmission's proposal. and thus was 

deprived 0 1  ik riylit to ~ p r c s c i ~ ~  its C'lass C slatus and otherwise to show ca~ise wh) 

KEXL's Iiccnse should not bc modilicd 

An Ord~/e,-/o ,Sho i~ ,  ( ' U U S C J ,  DA 02-1 157, dit-cctetl to KEXI. and proposing thc 

~~ i t i i on ' s  ilu\+lrg~.atle 10 ('lass ('0. \vas rrleascti on May 17. 2002 (the "Ordtr"). The 

O/.ricr was issued iti response to a petition l i l r  rule making (the .bl'etition'') filed .lanuarj 

24. 2002 by llarrisoii Coitnty Radio ('.I Iarrison"), which Petitim sought the allotment of 



C'lianiicl 293,4 to Woodbine. Iowa. 11s both the Petition and thc Order recognized, the 

C'hanriel ? % A  allotnicnl io M'oodbine could n o t  be accomplished without downgrading 

KEXL,. which operates on lirst-adjacent Channel 294C at Norfolk, Nebraska. 

'l'llc procedures iiscd Lo accomplish a C'O downgrade were established i n  I998 

I?i , ,g/ i /o/ i iq Rci.ic,i l, ~ ~ ~ , Y / i , [ , [ / / / i / i n / n , ~  of '  11'trdio Tethniccil Ri1le.c in Ptrr1.r 73 rind 74 of /he 

('0/~7m;.s,sion :s / (u /e.s  ( ,%, [ '0 /7d  N e p v t ~  tind Order i n  M M  Doclcct No. 98-93). 15 FCC Red 

2 1649. 2 1662-67 (2000) (lhe ",Y1ref/n//ini/7g Ortkci. "). The ,S/rctrndining Order requires 

that the "lriggeriiig" application. or in the case of  a rulc making pelition, tlic triggering 

pleading. I.. . .he served on lhc licensee iihosc atitliorixatioii [he triggering application Lor 

pleading] seeks to modify." S'/i-ec/n/lining Otde/.  a t  2 1662-63. Further. Section 1.401 (d) 

ofthe rules requires: 

I'ctitions for amcndnicnt of the PM Tablc of Assignnients . . .  sha l l  he served by 
petitioner on any C'ominission licensee or pcrinittee whose channel assignment 
\rotild be changed bq grant of the petition. 

47 CFR Sec. I .40 I (d). 

Further. the ,S/i~cwn7/i~7i/7g 0rde1.  requires that the Commission itself n o t i f y  sucli a 

potentially affected licensee. ..... by issuing a n  order to shou c a u e  via certified mail. 

return rcccipt reqiiested." I d  at 2 1663. Indeed. when a license inodification is proposed: 

as hcrc. sticli agency notice is required by Scclioii 316 of the Communications Act of 

1934. iis amended. Section I .87(b) of thc <:oniiiiission's rules. which implements Section 

3 16. is specitic as to the certilied mail. return receipt rcqtiircmcnt. Consistcnl wi th  the 

s~aiurciry I-cq~iireincrit. the f)/.iler itsell.. at paragraph 7. stated: 

I I '  IS FUlYr l  IEK ORDEI<F~D.  That the Commission's Consumcr 
and Gove~~nrnciit AfF'iirs Uurcati. Rcfereiicc Information Center, 
SHA1.L Scnd a copy ut' this Order to Show C& by Certified 
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Mail. Return Kcccipt Reqttcsted. to W.IAG. Inc.: Radio Station 
KCXI.. .300 Bi-aasch A ~ C I I L I C .  P. 0. Box 789. Norfolk, NE 68701 

In spite ol'these mandatory statutory and rule requirements. grounded in Scction 

316 or the Act. Ihc reyuircd notices wcre not given. Thc Petition has no certificalc of 

service and there i s  ino othcr indication i n  the pleading that it was served on KEXI, as the 

.S/rctr~ri/ining OrdiJf. and Scction I .401 (d) (~I ' thc irtiles irequire. The Petition should have 

bccn rejectcd on this basis 01' .  a l  LI  minimum. Hau.ison should have bccn required to serve 

a copy oftlie Petition on KEXI. and then amend its filing to dernoiistrate that the required 

scrvice had been accoinplished. This did not happen 

hi iiiquiq by thc uiidei.signcd cotinsel to the sta l l '  at the Consumer and  

Go\ernmental Affairs Bureau. Reference Inforinalion Center (the "Center") on March 26. 

2003 rewaled Illat a t  no time i n  the spriiig of2002 did the Commissioii send a ccrtif ied 

letter. return receipt requcstcd. to W.IAG. Inc. The Center keeps a log o f a l l  such 

certified letters, and oftlie i'eturn rcccipts. It has 110 record of having sent such a 

coniniuniciitioti to W.TA(i. Tnc.. or  having I-eceived a return post card. The Cenler's 

records indicate that such a n  item may have been sent by regular mail ,  but no verification 

of such mai l ing  exists. 

KEXI. had no actual nolicc ol'thc Coinmission's proposal to modify KEXL's 

license by downgxiiiig its classification to Class C O .  Attachcd is a declaration o f  Robert 

( 3 .  Thomas. Vice f'i.esideii1 01' (he l iccnscc imd general manager ot'Station KEXI,. Mr. 

Thomas coiifinns that neither he mi- anyone else at KEXL received a certified 

coniinLinication from the C'oniniission transmitting the Order. Nor did he reccive a copy 

of the Petition until March 21. 2003. and did iiol learn ol'the proposed KRXL license 

modificalioii unti l  "app~~oxiniately I 0  tlaqs ago'' (; .e . ,  March I 4  or 17, 20033. Thomas 



conlirms that the PC'C has the station's correct address. show1 ill t he  Ordo-. and that, "A 

certil ird lci tcr li-om the C'ommissioin WOLII~ have received special care and attention." 

Clearly. no such certified lctter ever was sent t o  KEXL. and it otherwise had not notice of 

the looilling reclassification unti l  tniitl-March, 2003. 

I n  li$l of  these circ~~~iistanccs. \vhicIn include the la i lure by both Harrison and the 

C'ommIssion to provide the noIiccs to KEXL required by tlie C:omniunications Act and 

the Coinmission's rules. and the l l ict K k;XL had 110 actual notice of the  proposed 

downgrade. die C'ommission must rescind the !Vo/ice and the Odw and dismiss the 

Petition as defec l ivc .  , A I t e r n z ~ i x l y .  it must Ihold [he procccdings i n  MB Docket 03-36 in  

abcyance pending issuance and propel. sewice o f  an order to show cause that  affords 

KEXI. the 30 days to  \vhich it is entitled under Section 73.3573,  note 4. to file an 

expression of its intention 10 f i le  iiii application for minimum Class C facili~ies. (Section 

73,3573.  note 4. provides such a grace period after a "triggering" order to show cause is 

issued and sent 10 [he licensee by ccrlificd inail, retui'n receipt requested.) KEXL., which 

in all likeliliood bill file such n statcnienl of intention. then would be afforded tlie 180- 

day period affotded under Section 73,3573.  iiote 1, for tiling its application for minimum 

Class C I'acilitics. 

In s~iini. neither Iiarrison nor the C:omniissioii followed proper procedui.es in  

proposing a niodificatioii o f  KEX1,'s license. For this reason. KEXL's license legally 

cannot he nioditied i n  the currcnl procedural context of'tliis proceeding. See F/oridu 

/ ~ w i o i e  of r & ~ d o ~ ~ ~  I: 1 952 I:, 211 549. 5 3  (DC Cir. 1992) (an agency's failure to 

follou its own rtiles is "falal to the deviant action."). KEXL appeals to (he Comlnission 

Lo redress Ihc denial o f  dtic proccss and unfairness that has occurred here. KEXL should 
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hc afforded the pi.occdui-al irighrs to Lvhicli i i  i s  entitled under the Act and the rules. . lo 

den>) siich I-ights in the circLiiiistaiict's outlined above. and downgrade KCXL's license 

M ithotit having aflhrdcd i t  aii opportuiiiiy to show causc why the public interest would 

not be served thei.eby. would be both unjust and unfair. 

WHEREFORE, I[ i s  respectfully requested that the Commission ( I )  RESCn\lD 

the ;1 o/icc, o/ '11ry70.ver i  R n / e  j\i~kiii,q and I he Order /o lShocl, ( 'crute issued in this 

proceeding: (2)  DISMISS the Pctition; and/or REISSUE and properly SERVE on KEXI.  

by certilicd inail. return reccipt rcquested. an order to show cause that affords KEXI, 30 

d, 'iks . .  within ~' which to stale i l s  intention ro l i l c  a n  applicalion fcv a construction permit for 

('lass c' Ihcilities; or (4) GRAN'I' such other re l ie f  as m a y  bc dcemed appropriate under 

the circuinstanccs set fbrth above. 

Rcspectfully submitted. 

WJAG,INC.  , 

lUetchcr3 Hcald & Il i ldreth. P.1 ..C. 
1300 North 17"' Street 
1 I Floor 
Arlington. V A  72209' 
703-8 11-04 I 5 

Mai-ch 3 I 2003 
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lo: 1-~03-812-E486,011 From: WJAGIKEXL R A D I O  3-26-2003 10:47am e. L 

DECLARATION OF ROBERT G. THOMAS 

I. Robert G. Thomas, hereby declare and state as follows: 

1 .  I am Vice President and General Manager of WJAG, Inc., licensee of Stations 

WJAG and KEXL, Norfolk, Nebraska. I am giving this declaration for submission to the 

Federal Communications Commission in MB Docket 03-36 in response to the Nofice of 

Proposed Rule Making (the “Norice”) issued in that proceeding on February 7, 2003. In 

the Norice, the Commission proposes to downgrade Station KEXL ffom FM Class C to 

FM Class CO. 

2. Neither I nor, to the best of my knowledge, anyone else at WJAG, Inc. 

reccived any notice of the Commission’s proposed downgrade of Station KEXL until 

approximately 10 days ago. Specifically, WJAG. Inc. did not receive a certified letter. 

return receipt requested, ffom the Commission or anyone else that includd a copy of the 

Order to Show Cause, DA 02- I157 issued by the agency on May 17,2003. Nor were we 

served with a copy of the petition for rule making filed by Harrison County Radio which 

precipitated the issuance of the Order fo Show Cause. The first time I saw that petition 

was March 24,2003. Nor, to the best of my knowledge, did the Commission mail a copy 

of the Nofice to WJAG, Inc. 

3. The address shown in the Order Io Show Cause. in paragraph 7 thereof, is 

accurate and had mail been directed to WJAG, Inc. at that address, it would have been 

received by the company, read and acted upon. A certified letter from the Commission 

would have received special care and attention. No such communication ever was 

received. 



To: 1-103-812-04B6,011 From: WJAGIKEXL R A D I O  3-26-2863 18:47arn p.  3 

I hercby statc under penalty of perjury under the laws of the United States that the 

foregoing is based on my personal knowledge or belief and is true and correct. 

Datcd: M a r c h a ,  2003 
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CEKTIFICATE OF SERVICE 

I .  loan 1’. Gcoi-gc. ii sccrctaq i n  the law tirni  ofI:letclicr, Hcald & Hildreth. do 

Iicrcb!, ccrtif!, that a true copy of thc lorcyoing Ohjcc/ion of WJ.4G, fnc. was sent this 31” 

cia! of March. 1003. by hand where indicated and via  United Statcs First Class Mail, 

postays prspaid. to t h y  t o l l o ~ \ i i l ~ :  

Nancy .loyicr 
f,’ederal (ommutiications Coininissiou 
The f’orrals 
445 I ? ’ ”  Slreet. SW,  Room 3A-267 
Wasliiiigton. D.C. 20554 

H .’ ~, ar i imn Count!, Radio 
I140 I.ooiiiis Avenue 
Llcs Moines. I A  503 I5 

/y‘- t- bLT 
Joan P George 
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